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Nat han | . Finkel stein and Laurie B. Horvitz argued the
cause and filed the briefs for appellants/cross-appellees.

Rachel WMariner argued the cause for Brad WIlians as
appellee. N na F. Sinon argued the cause for Brad
WIllianms as cross-appellant. Wth themon the briefs was
Jean Constanti ne-Davi s.

Before: Wald,* Tatel and Garland, Circuit Judges.
pinion for the Court filed by Crcuit Judge Tatel

Tatel, Crcuit Judge: Brad WIlianms refinanced his Wash-
ington, D.C. hone with First CGovernnment Mortgage and
I nvestors Corporation. Unable to nake his nonthly pay-
nments and threatened with foreclosure, WIlians sued First
CGovernnent, raising comon | aw and both state and federal
statutory causes of action. A jury found First Government
i abl e under the D.C. Consuner Protection Procedures Act
and awar ded damages. The district court trebled the dam
ages, denied WIlianms's common | aw unconscionability and
federal Truth in Lending Act clains, and awarded hi m sub-
stantial attorneys' fees. Both sides appeal ed. Because the
District of Colunbia Court of Appeals has squarely held that
the D.C. Consuner Protection Procedures Act applies to
hone nortgage transactions, and because we find sufficient
evidence in the record to support the jury's verdict, we affirm
the award of damages. W also affirmthe district court's
judgrment that the attorneys' fee award, though di sproportion-
ate to the anount of damages recovered, was reasonable in
relation to Wllianms's success in the litigation. Finally, we
affirmthe district court's dismssal of Wllianms's Truth in
Lendi ng Act clainms, but remand his common | aw unconsci ona-
bility claimfor the district court to clarify whether he |acked
"meani ngful choi ce" when he agreed to the terns of the |oan

The facts of this case are set forth in detail in WIllians v.

First Gov't Mdortgage & Investors Corp., 176 F.3d 497 (D.C

* Former Circuit Judge Wald was a nenber of the panel at the
time of oral argument, but did not participate in the decision

Cr. 1999). In sumrary, appellee and cross-appellant Brad
WIllianms, a 61 year old retired painter and handyman, has
owned his hone in Northeast Washington, D.C. for 29 years.
In 1994, WIlianms had a $42,000 nortgage from Central
Money Mortgage Conpany. He paid $587 per nmonth. Be-
cause he owed $1,400 in unpaid property taxes, the D.C
government advertised his house for auction in a tax sale.
Short on cash, WIllianms went to several |enders, including
seven banks, seeking a $1,400 loan to pay his taxes. Mst
woul d not give himcredit because his incone was too | ow

First CGovernnent Mrtgage and I nvestors Corporation,
appel I ant and cross-appellee, offered to help WIIlians, though
not by | oaning himthe $1,400 he needed to make the pay-
ment. Instead, First Covernnent offered to refinance his
entire nortgage through a 30-year |loan for $58,300 with a
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13.9 percent interest rate and $686 nonthly payments. Al -

t hough the nonthly paynent was $100 nore than he had

been payi ng, and although the termof the | oan was | onger

than he wanted, WIllians reluctantly took the | oan, believing
that he had no other alternative to foreclosure. Mst of the

| oan, $42,913, paid off his existing nortgage; $7,596 covered
various fees; $1,609 covered his taxes; $1,273 went to pay for
a two-year life insurance policy; the remaining $4,909 eventu-
ally went toward his nonthly paynents.

At the time of the | oan settlenment, WIlians was receiving
$1,072 a nonth in disability benefits, $100 of which went to
heal th insurance, plus up to $3,000 a year frompart-tine
work. At nost he had roughly $1,200 a nonth in disposable
i ncone, over half of which went to First Governnent to cover
his $686 nonthly paynents. This left little nore than $500
each month to buy necessities for hinmself and his dependents.
Wth 11 children and 23 grandchildren, Wllianms testified that
hi s househol d had at | east seven people in it at any given
time.

He kept up with his |oan paynents for 12 nonths, but his
financial circunmstances steadily worsened. He began to run
out of food by the latter part of each nmonth. H's electricity,
gas, and water were cut off. He eventually fell behind on his
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| oan paynments. |In August 1996, |ndustry Mrtgage Conpa-
ny (to whom First Government had assigned the | oan) served
himwi th a foreclosure notice denandi ng $63, 831

Willianms filed suit in the United States District Court for
the District of Colunbia, seeking to enjoin the foreclosure, to
rescind the | oan, and to obtain damages pursuant to statutory
and comon | aw causes of action. Anpbng other things, he
clainmed: (1) that First Government violated section 28-
3904(r) of the D.C. Consuner Protection Procedures Act
("CPPA") by know ngly taking advantage of his inability to
protect his interests in the | oan transaction or by know ngly
maki ng hima | oan he could not repay with any reasonabl e
probability; (2) that First Governnment violated the comon
| aw doctrine of unconscionability articulated in WIllianms v.

Wl ker - Thomas Furniture Co., 350 F.2d 445 (D.C. Cr. 1965);
and (3) that First Governnent violated the federal Truth in
Lending Act ("TILA") by failing to disclose the life insurance
prem um as a finance charge and by failing to give himtinely
notice of his right to cancel the |l oan. First Governnent
nmoved for summary judgnment, arguing that the CPPA did

not apply to hone nortgage |loans. The district court denied
the motion. See Wllianms v. Central Mney Co., 974 F

Supp. 22, 27 (D.D.C. 1997) ("WlIllianms I").

After a five-day trial, the jury returned a verdict in favor
WIlliams on his CPPA claimin the anount of $8,400. Find-
ing the evidence sufficient to sustain the verdict, the district
court denied First Governnent's notion for judgment not-
wi t hstanding the verdict. See Wllians v. First Gov't Mort-
gage & Investors Corp., 974 F. Supp. 17, 22 (D.D.C 1997)
("WIllianms I'1"). After trebling the jury's award to $25, 200
as aut horized by section 28-3905(k) (1) of the CPPA, the
district court denied WIlianms's conmon | aw unconsci onability
and TILA clainms. See id. at 18-22. WIllianms then filed a
noti on seeking $199,340 in attorneys' fees. The district court
awarded himthe entire amount. See WIllians v. Central
Money Co., No. 96-1993 (D.D.C. Jan. 28, 1998) ("Fees Order
[1"); WIlians v. Central Money Co., No. 96-1993 (D.D.C
Cct. 1, 1997) ("Fees Order I"). Both sides appeal ed
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Oral argunent in this case was heard on the sane day as
DeBerry v. First Gov't Mdrtgage & Investors Corp., 170 F.3d
1105 (D.C. Cr. 1999) anended, No. 97-7211, _ _ F.3d
(D.C. Cr. 2000), a case also involving a claimby First
Governnment that the CPPA does not apply to hone nortgage
transactions. Because |local D.C. courts had "not ruled di-
rectly on this issue and because the answer will have signifi-
cant effects on District of Colunbia nortgage finance prac-
tice," we certified the followi ng question to the D.C. Court of
Appeal s: "Does D.C. Code s 28-3904(r) apply to real estate
nort gage finance transactions?" Id. at 1110. In the nean-
time, we disposed of First Government's clains that Mary-
land [ aw, not the CPPA, governs the loan it nade to WIIians
and that TILA preenpts the CPPA. See WIlliams, 176 F.3d
at 499-500.

On Decenber 30, 1999, the D.C. Court of Appeals answered
the certified question, holding that section 28-3904(r) of the
CPPA does apply to real estate nortgage finance transac-
tions. DeBerry v. First Gov't Mdrtgage & Investors Corp.

743 A.2d 699, 703 (D.C. 1999), reh'g en banc denied (Muy 16,
2000). W address First Government's remaining clains in
section Il of this opinion. |In section Ill, we address
WIlliams's cross appeal

First CGovernment argues that the evidence is insufficient to
support the jury's finding of liability and award of damages
under the CPPA. It also challenges the award of attorneys
fees to WIllians. W discuss each argunment in turn

Sufficiency of evidence

The district court instructed the jury that it could find
CPPA liability on one of two grounds: either that First
Governnent made Wllians a loan that it knew he coul d not
repay, see D.C. Code Ann. s 28-3904(r)(1), or that First
Government took advantage of Wllians's inability to protect
his interests in the transaction, see id. s 28-3904(r)(5). Qur
role inreviewing the jury's verdict in Wllians's favor and the
district court's denial of First Government's notion for judg-
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ment notwi thstanding the verdict is "very limted." Ferebee
v. Chevron Chem Co., 736 F.2d 1529, 1534 (D.C. Cr. 1984).

The jury's verdict nust stand unl ess the evidence, to-
gether with all inferences that can reasonably be drawn
therefromis so one-sided that reasonable [persons] could
not disagree on the verdict. The appellate court does

not assess witness credibility nor weigh the evidence, but
rather seeks to verify only that fair-mnded jurors could
reach the verdict rendered.

Id. (citations and internal quotation marks omtted).

Applying this highly deferential standard, we think "fair-
m nded jurors" could find First Governnent |iable under
ei t her subsection (r)(1) or subsection (r)(5). WIllians testified
that he informed First CGovernnent that he received approxi-
mately $900 in nonthly disability benefits and no nore than
$3,000 a year frompart-time work. See Trial Tr. 5/12/97
("Tr.") at 96-97. A though WIllians's |oan application indi-
cated that he earned $500 a nonth in addition to his nonthly
check, Wllianms testified not only that he never gave that
figure to First Governnent, but also that First Government
"lied" when it wote that figure on his application. 1d. at 100.
Fromthis testinony, a reasonable jury could easily find that
First Covernnent knew that WIlians's i ncome was no nore
than $1,200 a nonth. From other evidence in the record, a
reasonable jury could also find that First CGovernnent knew
that WIlians was disabled, that he was getting ol der, and
that he would be unable to supplenment his fixed income with
earnings frompart-time work throughout the 30-year term of
the loan. W find that a reasonable jury could concl ude that
First Governnment made the loan to WIllianms knowi ng "there
was no reasonable probability of payment in full of the
obligation." D.C. Code Ann. s 28-3904(r)(1).

W |ikewi se find that a reasonable jury applying subsection
(r)(5) could conclude that WIlians was unable fully to under-
stand the transaction and that First Governnment "know ngly
[took] advantage of [his] inability ... reasonably to protect
his interests." 1d. s 28-3904(r)(5). WIllianms testified that he
had only a sixth-grade education fromthe segregated schools
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of Savannah, CGeorgia, see Tr. at 40-41, that he could read no
nmore than 40 percent of a newspaper, see id. at 90, that he
only recently | earned through tutoring "what S neans at the

end of the word" and "what a capital letter nmeans,"” id. at 43-
44, that he thought an interest rate of 13.90 percent exceeded
13.9 percent, see id. at 173-74, and that when he bought his
house in 1970, he "depended on [his wife] basically to do nost
of [his] reading [at the closing] 'cause she had an 11th grade
education,” id. at 43. WIllians also testified that during his
20-minute nmeeting with First Governnent to settle the |oan

the I oan officers neither explained the papers he signed nor
gave himtime to review the papers or any papers to take

home. See id. at 60-61, 142-44, 183. First Covernnent

points to testinony suggesting that WIIlianms had considerabl e
experience and famliarity with nortgage transactions. Qur
rol e, however, does not include weighing the evidence. See
Ferebee, 736 F.2d at 1534. Instead, we need only satisfy
ourselves that "fair-mnded jurors could reach the verdict
rendered.” 1d. In this case, the evidence is sufficient for a
reasonable jury to find liability under subsection (r)(5).

First Covernnent next clainms that the evidence does not
support the jury's award of damages, pointing out that the
terns of the loan were calibrated to the risk WIIlianms posed
as a borrower and that WIlianms was unable to secure better
terns fromother |enders. But the anmount of damages turns
not on whether WIllianms had better options or whether the
terns of the loan nmet industry standards, but rather, as the
district court instructed the jury, on whether "M. WIIlians
| ost noney as a result of unlawful acts of First Government."
Tr. at 816 (enphasis added). Upon finding that First Cov-
ernment unlawfully made Wllians a | oan that he either could
not repay or did not understand, the jury had anple basis for
awar di ng $8,400 in danmges. After all, First Governnent
coll ected over $7,500 in fees and expenses, and charged
WIllianms $100 per nonth nore than he had been payi ng
under his previous nortgage.

Nor do we find nerit in First Governnent's conpl aint that
the district court articulated no factual basis for trebling the
damages and i nproperly awarded WIlianms both treble dam
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ages and attorneys' fees. Once it is established that a
"consuner [has] suffer[ed] any damage," the CPPA aut ho-

rizes courts to treble damages wi thout further findings. D.C
Code Ann. s 28-3905(k)(1)(A) (1996). Mreover, at the tine
First Governnent made the | oan, the CPPA provided that
plaintiffs may "recover or obtain any of the follow ng: (A
trebl e damages; (B) reasonable attorneys' fees; (C punitive
damages; (D) any other relief which the court deens proper."
Id. s 28-3905(k) (1) (amended 1998). The word "any," togeth-
er with the absence of the word "or" between options (A)
through (D), indicates that courts may award any one or any
conbination of the listed renedies. See District of Colunbia
Conmittee on Public Services and Consuner Affairs, Report

on Bill 1-253, the District of Colunbia Consumer Protection
Procedures Act 23 (1976) ("Trebl e danages and reasonabl e
attorneys' fees are recoverable in order to encourage the
private bar to take such cases.").

Attorneys' fees

WIllianms's original suit in district court nanmed four defen-
dants (First CGovernment, Industry Mrtgage, Central Money,
and Charles Hardesty) and all eged five causes of action
(common | aw fraud, common | aw unconscionability, CPPA,
TILA, and D.C. usury law). After settling with two defen-
dants (Central Mney and Charles Hardesty), WIIianms went
to trial against First Governnent and Industry Mortgage, the
assignee of the loan. Following the jury verdict in his favor
and the district court's subsequent orders, WIlianms subnmt-
ted a fee request calculated as follows: Starting with the total
anmount of fees generated by the suit, WIlians's attorneys cut
in half all fees incurred prior to settlenent with Central
Money and Charl es Hardesty, thus excluding fees attri but-
able to work performed against the two settling defendants.
H s attorneys then excluded fees associated with the TILA
and usury clains, as well as post-trial fees associated with the
unconscionability claim Thus, according to WIlians, the
$199, 340 fee request, which the district court granted in full,
reflects half of all fees associated with the fraud, CPPA, and
unconscionability clainms prior to settlenment, plus the entire
anmount of such fees after settlenent up to the end of trial.
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"[Aln attorney's fee award by the District Court will be upset
on appeal only if it represents an abuse of discretion.” Cope-
land v. Marshall, 641 F.2d 880, 901 (D.C. Cr. 1980) (en banc).

Under settled law, WIlianms may recover fees only for work
related to the claimon which he prevailed, and the fees
awarded on that clai mnust be reasonable in relation to the
success achieved. See Hensley v. Eckerhart, 461 U. S. 424,

434 (1983). Pointing out that Wllians's fee request actually
included tine for work on the TILA clains, First CGovernnent
argues that the TILA and fraud clains were unrelated to the
CPPA and unconscionability clainms. The latter, it says,
involved Wllians's ability to understand the transacti on and
to pay off the loan, while the former invol ved the accuracy
and conpl eteness of First Governnment's disclosures and rep-
resentations to Wllians. Disagreeing with First Govern-

ment, the district court explained that "all the clains against
all defendants involved a 'common core of facts' and 'rel ated

| egal theories.' " Fees Order | at 3 (quoting Hensley, 461
U S. at 435). "For exanple,"” the district court said, "the sale
of insurance to plaintiff ... was a conmon denom nator of

plaintiff's [TILA] theory, its fraud theory, and its D.C statu-
tory clainms. The overlap was certainly enough to justify the
basi ¢ approach of plaintiff's counsel [in calculating the fee
request]." Fees Order 11 at 1-2.

In Morgan v. District of Colunbia, we said that "[f]ees for
time spent on clains that ultimtely were unsuccessful should
be excluded only when the clainms are '"distinctly different' in
all respects, both legal and factual, fromplaintiff's successfu
clains."” 824 F.2d 1049, 1066 (D.C. Cr. 1987) (quoting Hens-
ley, 461 U S. at 434). Recognizing that "there is no certain
met hod of determ ning when clains are 'related or 'unrelat-

ed," " Hensley, 461 U S. at 437 n.12, we find no basis for
believing that the district court abused its discretion in con-
cluding that the TILA and fraud clainms were not " 'distinctly

different in all respects' fromthe CPPA and unconsci onabil -
ity claims. Fees Order Il at 1 (quoting Mrgan, 824 F.2d at
1066) . Indeed, considering the overlap anong Wllians's
various comon | aw and statutory causes of action, we agree
with the district court that "[much of the work done by
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plaintiff's counsel would have been required to litigate any
one of his clains against any single defendant." Fees Order |
at 3.

First CGovernnent next argues that the district court
abused its discretion by awardi ng fees di sproportionate to the
damages Wl lians recovered. Relying on pre-trial estimates
of the dollar value of the suit provided by WIllians's attor-
neys, First Governnment argues that because the $25, 200
award anounted to only 10 to 15 percent of WIllians's
litigation objectives, the district court should have awarded no
nore than 10 to 15 percent of the attorneys' fees requested.
Again, the district court disagreed, stating "while the relief
plaintiff obtained was not what he originally sought in dollar
terns, the fee requested is not unreasonable in relation to
that recovery." 1d.

In Hensley, the Suprene Court rejected a " 'mathematica
approach' " simlar to that proposed by First Government,
461 U. S. at 435 n.11 (citation omtted), noting that "[t]here is
no precise rule or formula" for determ ning the reasonabl e-
ness of the relation between the fee requested and the relief
obtained, id. at 436. Here, the district court found the fees
reasonabl e, considering not only the danmages WIlians recov-
ered, which will prevent his inmredi ate expul sion fromhis

hone and will likely help save his home in the I ong run, but
also "[t]he vindication of rights, whether constitutional or
statutory." Fees Order Il at 2. Like the plaintiffs in Gty of

Ri verside v. R vera, who received a $245,000 fee award that

was nore than seven tinmes the $33,000 i n danages they

recovered under a federal civil rights statute, WIlians "seeks
to vindicate inportant civil ... rights that cannot be val ued
solely in nonetary ternms." 477 U S. 561, 574 (1986) (plurality
opinion). Affirmng the fee award in Rivera, the Suprene

Court held that fees awarded under 42 U S.C. s 1988 need

not be proportionate to the ambunt of damages recovered in
order to satisfy Hensley's reasonabl eness standard. See id.

Page 10 of 19
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the judgnent). Gven the public policy interests served by
the CPPA, see DeBerry, 743 A .2d at 703, we decline to read a
"rule of proportionality" into that statute. Such a rule "would
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make it difficult, if not inpossible, for individuals with nerito-
rious ... clainms but relatively small potential damages to

obtain redress fromthe courts.” Rivera, 477 U S. at 578
(plurality opinion). Thus, although Wllians's fee award is

di sproportionate to the damages he recovered, the district

court did not abuse its discretion in concluding that the fees
requested were "reasonable in relation to the success

achieved.” Hensley, 461 U S. at 436.

First Governnent chall enges the calculation of the fee in
several other respects, claimng among ot her things that
WIlliams's attorneys failed to exercise billing judgnent, over-
staffed the case, and incurred unnecessary costs due to their
all eged lack of trial experience. Having carefully considered
each claim we think none requires discussion. As we have
said before, "[we custonarily defer to the District Court's
j udgment because an appellate court is not well situated to
assess the course of litigation and the quality of counsel.”
Morgan, 824 F.2d at 1065. By contrast, the district court
"closely nonitors the litigation on a day-to-day basis,” id. at
1065-66, "presid[ing] at numerous notions, discovery dis-
putes, and chanbers conferences, as well as at the pretrial
conference and trial,"” id. at 1066 (internal quotation marks
and citation omtted). See also Hensley, 461 U S. at 437
(district court has "superior understanding of the litigation").
"[1]!l-positioned to second guess [its] determ nation,” Mrgan
824 F.2d at 1066, we need only verify that the district court
"provide[d] a concise but clear explanation of its reasons for
the fee award," Hensley, 461 U S. at 437. Because the
district court in this case did just that, we see no basis for
di sturbing Wllians's fee award.

* * *

Havi ng thoroughly considered First Governnent's ot her
clains, including its challenges to various evidentiary rulings
by the district court, and finding none persuasive, we affirm
the district court's judgnments agai nst First Government in al
respects.

As cross-appellant, WIlians argues that the district court
violated his constitutional right to a jury trial by rejecting his

unconscionability claimafter the jury had determ ned that the
| oan was unconsci onabl e under the CPPA; that the district
court msapplied the common | aw doctrine of unconscionabili -
ty; and that it erred as a matter of lawin dismssing his

TI LA claims. Because these clains present issues of |aw, our
review is de novo. See Pierce v. Underwood, 487 U S. 552,

558 (1988).

Common | aw unconsci onability

After the jury found First Governnent |iable under sec-
tion 28-3904(r) of the CPPA, which prohibits sales or |eases
wi th "unconsci onable terns or provisions,"” the district court
rejected Wllians's equitable claimof conmon | aw unconsci o-
nability. Relying on the proposition that the Seventh
Amendnent right to trial by jury guarantees that a jury's
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determ nati on of factual issues common to |egal and equita-
ble clainms "governs the entire case,"” Bouchet v. Nationa
Urban League, 730 F.2d 799, 803 (D.C. Gr. 1984), WIlians
argues that the jury's finding of statutory unconscionability
conpel l ed the district court to find common | aw unconsci ona-
bility as well. W disagree.

Liability for common | aw unconscionability requires two
findings: "an absence of meani ngful choice on the part of one
of the parties together with contract terns which are unrea-
sonably favorable to the other party.” Wl ker-Thonas, 350
F.2d at 449. Liability for statutory unconscionability in this
case required one of two findings: either that First Govern-
ment knew W Iliams would be unable to repay the |oan, see
D.C. Code Ann. s 28-3904(r)(1), or that it took advantage of
his inability to protect his interests in the |oan transaction
see id. s 28-3904(r)(5). O course, a finding of liability under
ei t her subsection (r)(1) or subsection (r)(5) would be highly
probative of conmmon | aw unconscionability. But because the
jury was not asked to specify which provision it applied in
reaching its verdict (WIIlians never requested such an in-
struction), "nobody can say what the jury found the facts to
be." WIllians Il, 974 F. Supp. at 19. The jury's verdict can
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t hus have no binding effect on the district court's subsequent
factfindi ng.

I ndependent of his Seventh Amendnent claim WIIlians
argues that the district court msapplied the "absence of
meani ngf ul choi ce" standard articul ated i n Wal ker - Thomas.
That case identified a range of factors that courts should
consider in determ ning whether a party to a transaction
| acks "neani ngful choice":

VWhet her a neani ngful choice is present in a particular
case can only be determ ned by consideration of all the
ci rcunst ances surroundi ng the transaction. In many
cases the neani ngful ness of the choice is negated by a
gross inequality of bargaining power. The manner in

whi ch the contract was entered is also relevant to this
consideration. Did each party to the contract, consider-
i ng his obvious education or lack of it, have a reasonable
opportunity to understand the terns of the contract, or
were the inportant terns hidden in a maze of fine print
and m nimzed by deceptive sales practices? Odinarily,
one who signs an agreenent without full know edge of its
terns might be held to assune the risk that he has
entered a one-sided bargain. But when a party of little
bar gai ni ng power, and hence little real choice, signs a
commerci ally unreasonable contract with little or no
know edge of its terns, it is hardly likely that his con-
sent, or even an objective manifestation of his consent,
was ever given to all the terns.

350 F.2d at 449 (footnotes omtted); see also D anond Hous-
ing Corp. v. Robinson, 257 A 2d 492, 493 (D.C. 1969) (allow ng
factfinder to find " 'absence of meaningful choice' because of
appel | ee' s unequal bargai ni ng power and her ignorance of the
meani ng of the | ease provisions").

After finding the terns of the |oan unreasonably favorable
to First Government, the district court offered the foll ow ng
anal ysis of whether WIlIlianms |acked "meani ngful choice"

Wl liams' argunment on the | ack of neani ngful choice
proceeds fromhis assertion that he was under tine
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pressure either to pay his D.C. property taxes or suffer
the tax sale of his hone. The notice of an inpending tax
sal e undoubtedly notivated WIIlianms' decision, but it did
not deprive himof meaningful choice. WIIianms had

known for weeks that a tax sale on his home was
schedul ed. The sale was not proven to be inmnent.

Wlliams I, 974 F. Supp. at 19. The district court went on
to say:

Moreover, WIIlianms had substantial experience in finding
nort gage | oans and had been actively shopping for a | oan
in the weeks before his entry into the agreenent with
First Government. WIIlianms' testinony that he was

upset by the ternms of the [oan, which plaintiff now
argues denonstrates his |ack of meani ngful choice, actu-
ally tends to prove the contrary proposition: that he
knew what he was doing and did it voluntarily.

Id. According to Wllianms, the district court failed to consid-
er "all the circunstances surrounding the transaction,"

Wl ker - Thomas, 350 F.2d at 449--in particular, his |lack of
education and limted literacy.

We agree with WIlianms that Wl ker-Thonmas required the
district court not only to have examined, as it did in the first
part of its analysis, whether he could have pursued other
options, but also to have inquired whether he gave neani ngfu

"consent"” to the loan. 1d. Fromthe second part of its
anal ysis, especially its statenent that "he knew what he was
doing and did it voluntarily,” Wllianms |1, 974 F. Supp. at 19,

we cannot be sure whether the district court considered, as
Wl ker - Thomas requires, Wllians's |ack of education, his
ability to understand the transaction, his overall bargaining
power, and the fairness of First Governnent's sal es practices.
Nor can we be sure whether the district court's observation
that "WIIlianms had substantial experience in finding nortgage
| oans,” id., was shorthand for a finding, again as required by
Wal ker - Thomas, that WIIlianms understood the ternms of his

loan with First Governnent, notw thstandi ng the appreciable
evidence of his limted literacy, see supra at 6-7.
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W thus remand the "neani ngful choice" issue to the
district court. |If the district court did in fact consider
WIllianms's [ack of education and limted literacy in concl udi ng
that WIllians "knew what he was doing and did it voluntari-
ly," Wlliams Il, 974 F. Supp. at 19, that will be the end of
the matter. QO herwi se, the district court should take such
action as it believes necessary consistent with this opinion

Truth in Lendi ng Act

Chal l enging the district court's denial of his TILA clains,
WIllianms first argues that the district court wongly rejected
his claimthat First Governnment unlawfully failed to disclose
the $1,273 life insurance premiumas a finance charge associ-
ated with the loan. See 15 U S.C. s 1605 (1994) (requiring al
costs of credit to be disclosed to borrowers as finance
charges); 12 CF.R s 226.4 (1998) (sane). The life insurance
policy he bought had the follow ng provision, known as an
"actively at work requirenent":

Your insurance will take effect on the date shown above.
You must be regularly performng the duties of your
occupation on your |ast schedul ed workday before this
date. If you are not, your insurance will take effect on
the date you resune such duti es.

According to WIliams, First Government knew that the

policy would never take effect because it was aware that he
had not "regularly perfornfed] the duties of [his] occupation”
since retiring in 1987 and that he could never "resume such
duties" due to his disability. Thus, WIIlianms argues, the

i nsurance pren um anounted to a hidden cost of credit that
First CGovernnent shoul d have di scl osed as a finance charge.

Al t hough the | anguage of the "actively at work require-
ment" could be read to prevent Wllianms's policy fromtaking
effect, we think ordinary principles of waiver and estoppe
woul d have barred any attenpt by the insurance conpany to
deny coverage on this ground. Were an insurer accepts
prem um paynments fromthe insured with know edge of facts
that would invalidate the policy, the insurer may not avoid
l[iability on the basis of those facts. See Britanto Underwrit-
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ers, Inc. v. N shi, Papagjika & Assocs., Inc., 20 F. Supp. 2d
73, 77 (D.D.C. 1998) (noting common | aw normthat waiver

and estoppel "bar[ ] an insurer who has know edge of facts

t hat woul d excl ude coverage, fromseeking to avoid liability
on non-coverage grounds after acting as though the policy
were in force"); Dianond Serv. Co. v. Uica Mitual Ins. Co.
476 A 2d 648, 654 (D.C. 1984) ("Waiver is an act or course of
conduct by the insurer which reasonably |leads the insured to
bel i eve that the breach will not be enforced. Estoppe
general ly results when an insurance conpany assumes the
defense of an action or claim wth know edge of a defense of
non-liability under the policy...."); see also 16C John A
Appl eman & Jean Appl enman, Insurance Law & Practice

s 9273 (1981). Here, WIlliams wote on his insurance appli-
cation that he was a "Painter--Retired" and that he was not
"actively engaged full tine in the duties of [his] profession.™
Knowi ng this, the insurance conpany (through First Govern-
nment) accepted WIllianms's $1,273 premium Since these facts
woul d have barred the insurance conpany frominvoking the
"actively at work requirenent” to deny WIIlianms coverage, we
agree with the district court that the insurance policy was not
wort hl ess and that the premiumwas therefore not a finance
charge. See WIllianms Il, 974 F. Supp. at 20 n.3.

Caimng that the life insurance policy he bought was
"credit life" (a policy that insures paynent of the outstanding
bal ance on a loan if the borrower dies during the policy's
termj, WIlianms next argues that First CGovernnent excluded
the premiumfromthe finance charge w t hout maki ng discl o-
sures required by TILA. See 12 CF.R s 226.4(d)(1)(ii).

The district court rejected this argunent on the ground that
the insurance policy was not credit life. See Wllians Il, 974
F. Supp. at 20. Again, we agree.

The essential feature of a credit life insurance policy is that
the beneficiary nust be the creditor or the credit account of
the insured. See 12 CF.R s 226(d), Supp. I, cnt. 6 (official
staff interpretations). WIIianms never designated a beneficia-
ry on his insurance application, nor did he nake a subsequent
endorsenent. He did sign a disclosure formthat said: "The
[insurance] [c]ompany will pay all insurance benefits to the
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Bank which will apply it to the unpaid bal ance of your Loan
The excess, if any, will be paid to your designated Beneficia-
ry." But the quoted | anguage appears on the form under the
title "Multiple Life Coverage" and applies only to policies
covering two or nore co-borrowers. The form contains no

such | anguage under the title "Single Life Coverage." W
thus agree with the district court that "[hlad WIlians died
during the two-year termof the policy, his estate--not First
Government or its assignees--would have been entitled to the
proceeds of the life insurance policy." Id.

In the alternative, WIlians argues that even if the policy
was not credit life, the evidence conpelled the district court
to find that Wllians did not buy the policy voluntarily and
that First Governnent therefore should have disclosed the
prem um as a finance charge. See 12 C.F. R s 226.4(d),

Supp. |, cnt. 6 (exenpting insurance prem uns from discl o-
sures applicable to finance charges "[i]f such insurance is not
required by the creditor as an incident to or a condition of
credit"). When WIIlians bought the policy, however, he

signed a formtitled "OPTIONAL LI FE | NSURANCE DI S-

CLOSURE STATEMENT, " whose first sentence reads

"Credit related life insurance is not required to obtain credit
and will not be provided unless you sign and agree to pay the

additional cost." W thus agree with the district court:
"[NJo reasonabl e juror could have concluded that [WIllians's
purchase] was involuntary." WIllianms |1, 974 F. Supp. at 20.

Finally, WIlians argues that the district court wongly
denied his claimthat First Governnment failed to provide him
timely notice of his right to cancel the loan. Under TILA a
borrower who uses his home as security for a loan is entitled
to a three-day "cooling off" period after settlenent during
whi ch he has an absolute right to cancel the transaction. See
15 U S.C s 1635; 12 CF.R s 226.23(a)(3). |If a lender fails
to notify the borrower of the right to cancel three business
days before the "cooling off" period expires, then the borrow
er retains the right to cancel for three years after settlenent.
See id.
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First CGovernnent issued WIllianms a notice stating that he
had until January 18, 1995 to cancel the |loan. Counting
backward three days from January 18, the district court
assuned that if the notice reached WIllians by January 15,
then First Governnent had satisfied its disclosure and deliv-
ery obligations. See Wllianms I, 974 F. Supp. at 21. But
"for purposes of rescission,”™ TILA regul ations define "busi-
ness days" as "cal endar days except Sundays and the | ega
public holidays ... such as ... the Birthday of Martin
Luther King, Jr." 12 CF.R s 226.2(a)(6). January 16 was
the King holiday. January 15 was a Sunday. The January
18 expiration date thus meant that First Governnent had to
deliver notice of Wllianms's right to cancel no later than
January 13, the date of the |oan settlenent.

Notwi t hst andi ng this miscal cul ati on of the notice delivery
date, we think the district court properly dismssed WIllians's
claim At the loan settlenment on January 13, WIIlians signed
a docunent stating, "I acknow edge receipt of two copies of
NOTI CE OF RIGHT TO CANCEL...." His signature
created a rebuttable presunption of delivery. See 15 U S.C
s 1635(c). To rebut this presunption, Wllians relied on his
trial testinony stating that he received no papers to take
hone at settlenent and that he only received | oan docunents
inthe mail sonme days later. See Tr. at 142-44. Rejecting
this argunent, the district court concluded that "it is reason-

able ... to require strict proof of a claimof non-delivery" and
that "WIIlianms' testinony, on its own, is not sufficient."
Wlliams 11, 974 F. Supp. at 22.

Al t hough we disagree with the district court on the proper
| egal standard for evaluating the sufficiency of Wllians's
testinmony--the presunption of delivery inposed on WIlians
"the burden of going forward with evidence to rebut or neet
the presunption, but [did] not shift to [hin] the burden of
proof,"” Fed. R Evid. 301; see Legille v. Dann, 544 F.2d 1, 6
(D.C. CGr. 1976)--we agree with the court's ultimte concl u-
sion. Even under Rule 301's nore perm ssive standard,
Wllianms failed to satisfy his evidentiary burden. After
WIllianms testified that he received no papers during the |oan
settlenent, First Governnent's |awer confronted himwth
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his deposition in which he had stated that he "Il ook[ed] at
t hose papers when [he] got hone" on "the day of the settle-

ment." Tr. at 143. Pointing to WIllians's prior inconsistent
statenment, the district court found his trial testinony not
credible, see Wllians Il, 974 F. Supp. at 21-22, observing

that "WIllianms failed to call the only other witness to the
actual closing, a friend who acconpani ed hi m and who m ght

have provi ded corroboration that the docunents were not

handed to him" id. at 22 n.10. Because "the district court's
credibility determinations are entitled to the greatest defer-
ence fromthis court on appeal,” Carter v. Bennett, 840 F.2d

63, 67 (D.C. Cr. 1988), and because WIlians offered no

evi dence of non-delivery beyond his trial testinony, we affirm
the district court's determnation that Wllians failed to rebut
t he presunption of delivery.

Having affirnmed the district court's dismssal of WIllians's
TI LA cl aims, we have no need to reach Industry Mrtgage's
argunents denying assignee liability under 15 U S.C. s 1641.
IV

We remand Wl lians's comon | aw unconscionability claim
for further proceedings consistent with this opinion. On all
other clains, we affirm

So ordered.
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